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COVID-19 COMMITTEE  

SUBMISSION FROM THE SCOTTISH POLICE FEDERATION 
 
 
For the purpose of brevity this submission concentrates on the provisions of the Health 
Protection (Coronavirus) (Restrictions) (Scotland) Regulations 2020 only. It does not 
touch on issues arising from the associated travel related regulations. Insofar as there 
are further powers available to local authorities through further specific regulations we 
simply note that we are not aware of any unique local provisions that would call for police 
intervention at this time. Were they to exist this would simply add further layers of 
complexity into an already complex legislative framework. 
 
The SPF fully appreciates that a global pandemic has turned all aspects of our daily lives 
upside down. This has been felt by all members of our society who have seen significant 
restrictions placed upon their freedoms. This has also seen the institutions of the state 
and public life in general working in fast moving, and often in a sub-optimal manner in 
response to the challenges the pandemic presents. This is arguably seen in its starkest 
form when we look at parliamentary process, the use of executive powers, and a 
continually changing legislative framework.  
 
Organisationally, and all things considered, it is our view that police officers have 
performed admirably during the pandemic. They have displayed compassion, ingenuity, 
and exceptional levels of professionalism despite lacking, on occasion, a clear legislative 
basis within which to operate.  
 
It is important to state that this lack of clarity was often due to the sheer frequency with 
which the provisions of the regulations were changed, the exceptional last-minute nature 
of the regulatory changes (both in terms of actual wording and publication; in some cases, 
giving effect to substantial changes in the law with no practical notice), and the highly 
confusing relationship between regulation and guidance.  
  
The SPF makes no criticism of the Police Service of Scotland and its organisational 
response to these challenges, for the necessary administrative support functions were 
similarly hindered by the issues laid out above. It is however a practical reality that near 
continual changes to briefing documents and organisational guidance quickly led to 
“briefing fatigue.” Many of our members expressed frustration at the lack of consideration 
for their practical ability to constantly keep on top of ever-changing messages, as well as 
meeting the significant operational demands they face. 
 
This challenging reality was compounded in early summer and beyond as a proliferation 
of protests took place across the country. At that time gatherings were unlawful yet the 
political narrative in respect of the protests often ignored this reality. In fact, the 
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Government subsequently went as far as to issue guidance on protests, whilst at the 
same time young people gathering in the parks were subject to enforcement action.  
 
Even now, almost one year since the first Health Protection etc regulations were passed, 
we are left with a highly disjointed and unintelligible set of regulations which test the 
reading and interpretative abilities of police officers and lawyers alike; and are next to 
impossible to be interpreted by members of the general public. This is fundamentally a 
serious flaw as regulations which place such significant restrictions on the liberties of the 
population, ought to be capable of being readily understood by those over whom they 
have effect. 
 
In May 2020 the SPF wrote to the Cabinet Secretary for Justice due to rising frustrations 
that legislative changes were effectively being landed on the Service with little or no 
notice, and little, if any, practical consultation beforehand. Whilst that letter did not result 
in a significant change to the Government practice, it did result in welcome (and ongoing) 
engagement from Government officials, albeit we believe this remains a sub optimal way 
of doing business.  
 
Whilst we are aware the Government will contest it engaged proactively with the Service 
throughout, we are also aware of considerable frustrations at a senior level in the Service 
that concerns over the practical effect of what the numerous legislative changes sought 
to bring about not being practically enforceable, were often dismissed.    
 
It is a testament to the professionalism of the Service that there has been little public 
hostility to the policing approach adopted. The significance of this really should not be 
understated for the policy intentions as laid out in legislation were exceptionally severe. 
 
On the 27th March 2020 the Scottish Government legislated to make it an offence for any 
adult citizen of Scotland to be outside of their home. All other aspects of the legislation 
flowed from this premise. Since then, that absolute position has ebbed and flowed and at 
the time of writing is again the reality across the country.  
 
Of course, the legislation provides that it shall be a defence to have a reasonable excuse, 
similar to section 47 of the Criminal (Consolidation) (Scotland) Act 1995 (that prohibits 
the carrying of offensive weapons).  In section 47 of the 1995 Act, any person who has 
with him in any public place any offensive weapons is guilty of an offence; but it is a 
defence for the person charged with an offence to show they had a reasonable excuse 
for having the weapon in a public place. For offensive weapons, other than in very clear-
cut situations, those processing offensive weapons will be arrested and it will be for the 
courts to decide whether the defence of reasonable excuse is made out. 
 
Here we have the situation where offences in the vast majority of occasions will be dealt 
with by fixed penalty notices as an alternative to prosecution.  Most people who receive 
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a fixed penalty will in practice pay the penalty of £30 or £60 to avoid the possibility of a 
prosecution.  The police are put in the position of having to decide at the stage of issuing 
the penalty notice whether there is a reasonable excuse or not.  This is distinguishable 
from all of the other circumstances where a fixed penalty notices are issued such as for 
speeding, having a tyre below the required depth, street drinking etc. where if the offence 
is detected, the fixed penalty will be issued irrespective of whether there is a reasonable 
excuse or not.   
 
The SPF is not advocating that those committing coronavirus offences should be arrested 
but we do have a general concern that police officers are almost uniquely being expected 
to perform the function of the court in determining if a defence is reasonable. It is for 
others to decide whether this extension of police powers is something that is desirable, 
and if so whether it should be conveyed by mere dint of emergency regulations rather 
than through primary legislation. 
 
The SPF is mindful that emergency powers have been used to bypass a suspect’s right 
against self-incrimination in terms of officers when officers seek to ascertain if a 
reasonable excuse exists. We recognise that these rights are in any event qualified but it 
is exceptional that they have been curtailed through emergency secondary legislation. It 
is again for others to decide if this general principle is one that is desirable, but in light of 
the general direction of travel on suspect’s rights we consider it inevitable that this matter 
will be subjected to future scrutiny.  
 
We also have to highlight the impracticality of powers to force entry into homes. Powers 
under Regulation 6 require, amongst other things, that a constable must reasonably 
suspect that there is a gathering inside a private dwelling which consists of more than six 
persons. In some instances, this is a relatively easy test to meet (looking through a ground 
floor window for example) but in others (flats with no windows at ground level) or when 
dealing with large families it is less so. These kind of issues present real practical hurdles 
for the police as often complainers are believed to be neighbours but wish to remain 
anonymous for entirely understandable reasons.  
 
The SPF also notes that the use of culpable and reckless conduct charges has increased 
exponentially in response to those considered to be participating in the most egregious 
breaches of the coronavirus regulations. We consider that it is inevitable this approach 
will become subject to considerable scrutiny in the near future. We have reservations 
there appears to be an implicit expectation that the police form value judgements on the 
severity of the purported coronavirus regulation breach, rather than simply dealing with 
the offence within the ambit of the relevant regulations. We also consider there is a risk 
that culpable and reckless conduct charges could be seen as a way of enforcing the 
guidance, or in response to public or political commentary where no specific coronavirus 
offence exists.  
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We are already witnessing an increase in challenges to the police use of emergency 
powers in other jurisdictions and it would be naive to consider that they will not be visited 
on Scotland in the near future. The probability that some (if not many) of these challenges 
will succeed will inevitably damage to some extent the trust and confidence in the police 
service. If (or when) this happens we consider this will be manifestly unfair as the Police 
Service, who with little and often no notice, has been left to try to make inherently 
confusing and disjointed legislation work in line with policy intent and apparent public 
support. 
  
In conclusion, the SPF recognises we are truly in unprecedent times. We are however 
almost one year in to the pandemic and we consider it is right to ask if the need for 
continued emergency executive powers remains. We are long enough in the tooth to 
realise that the policing acts of today are often judged more harshly with the passage of 
time. The citizens of our country have faced exceptional restrictions on their freedoms, 
and the police have had considerable additional powers vested in them with next to no 
parliamentary or public debate. Whilst we consider the police have used these powers 
with great care and sensitivity, this is something that should not be treated lightly.  
 


